
42

34 CFR Ch. III (7–1–98 Edition)§ 300.349

refers a child to, a private school or fa-
cility, the agency shall initiate and
conduct a meeting to develop an IEP
for the child in accordance with
§ 300.343.

(2) The agency shall ensure that a
representative of the private school or
facility attends the meeting. If the rep-
resentative cannot attend, the agency
shall use other methods to ensure par-
ticipation by the private school or fa-
cility, including individual or con-
ference telephone calls.

(3) [Reserved]
(b) Reviewing and revising individual-

ized education programs. (1) After a child
with a disability enters a private
school or facility, any meetings to re-
view and revise the child’s IEP may be
initiated and conducted by the private
school or facility at the discretion of
the public agency.

(2) If the private school or facility
initiates and conducts these meetings,
the public agency shall ensure that the
parents and an agency representative:

(i) Are involved in any decision about
the child’s IEP; and

(ii) Agree to any proposed changes in
the program before those changes are
implemented.

(c) Responsibility. Even if a private
school or facility implements a child’s
IEP, responsibility for compliance with
this part remains with the public agen-
cy and the SEA.

(Authority: 20 U.S.C. 1413(a)(4)(B))

§ 300.349 Children with disabilities in
parochial or other private schools.

If a child with a disability is enrolled
in a parochial or other private school
and receives special education or relat-
ed services from a public agency, the
public agency shall—

(a) Initiate and conduct meetings to
develop, review, and revise an IEP for
the child, in accordance with § 300.343;
and

(b) Ensure that a representative of
the parochial or other private school
attends each meeting. If the represent-
ative cannot attend, the agency shall
use other methods to ensure participa-
tion by the private school, including

individual or conference telephone
calls.

(Authority: 20 U.S.C. 1413(a)(4)(A))

(Approved by the Office of Management and
Budget under control number 1820–0030)

[57 FR 44798, Sept. 29, 1992, as amended at 58
FR 13528, Mar. 11, 1993]

§ 300.350 Individualized education pro-
gram—accountability.

Each public agency must provide spe-
cial education and related services to a
child with a disability in accordance
with an IEP. However, part B of the
Act does not require that any agency,
teacher, or other person be held ac-
countable if a child does not achieve
the growth projected in the annual
goals and objectives.

(Authority: 20 U.S.C. 1412(2)(B); 1414(a) (5),
(6); Cong. Rec. at H7152 (daily ed., July 21,
1975))

NOTE: This section is intended to relieve
concerns that the IEP constitutes a guaran-
tee by the public agency and the teacher
that a child will progress at a specified rate.
However, this section does not relieve agen-
cies and teachers from making good faith ef-
forts to assist the child in achieving the
goals and objectives listed in the IEP. Fur-
ther, the section does not limit a parent’s
right to complain and ask for revisions of
the child’s program, or to invoke due process
procedures, if the parent feels that these ef-
forts are not being made.

DIRECT SERVICE BY THE STATE
EDUCATIONAL AGENCY

§ 300.360 Use of local educational
agency allocation for direct serv-
ices.

(a) An SEA may not distribute funds
to an LEA, and shall use those funds to
ensure the provision of FAPE to chil-
dren with disabilities residing in the
area served by the LEA, if the LEA, in
any fiscal year—

(1) Is entitled to less than $7,500 for
that fiscal year (beginning with fiscal
year 1979);

(2) Does not submit an application
that meets the requirements of
§§ 300.220–300.240;

(3) Is unable or unwilling to establish
and maintain programs of FAPE;

(4) Is unable or unwilling to be con-
solidated with other LEAs in order to
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establish and maintain those programs;
or

(5) Has one or more children with dis-
abilities who can best be served by a
regional or State center designed to
meet the needs of those children.

(b) In meeting the requirements in
paragraph (a) of this section, the SEA
may provide special education and re-
lated services directly, by contract, or
through other arrangements.

(c) The excess cost requirements of
§§ 300.182–300.186 do not apply to the
SEA.

(Authority: 20 U.S.C. 1411(c)(4); 1413(b);
1414(d))

NOTE: Section 300.360 is a combination of
three provisions in the statute (Sections
611(c)(4), 613(b), and 614(d)). This section fo-
cuses mainly on the State’s administration
and use of local entitlements under part B.

The SEA, as a recipient of part B funds, is
responsible for ensuring that all public agen-
cies in the State comply with the provisions
of the Act, regardless of whether they re-
ceive part B funds. If an LEA elects not to
apply for its part B entitlement, the State
would be required to use those funds to en-
sure that FAPE is made available to children
residing in the area served by that local
agency. However, if the local entitlement is
not sufficient for this purpose, additional
State or local funds would have to be ex-
pended in order to ensure that FAPE and the
other requirements of the Act are met.

Moreover, if the LEA is the recipient of
any other Federal funds, it would have to be
in compliance with 34 CFR §§ 104.31–104.39 of
the regulations implementing section 504 of
the Rehabilitation Act of 1973. It should be
noted that the term ‘‘FAPE’’ has different
meanings under part B and section 504. For
example, under part B, FAPE is a statutory
term that requires special education and re-
lated services to be provided in accordance
with an IEP. However, under section 504,
each recipient must provide an education
that includes services that are ‘‘designed to
meet individual educational needs of handi-
capped persons as adequately as the needs of
nonhandicapped persons are met * * *’’
Those regulations state that implementation
of an IEP, in accordance with part B, is one
means of meeting the FAPE requirement.

§ 300.361 Nature and location of serv-
ices.

The SEA may provide special edu-
cation and related services under
§ 300.360(a) in the manner and at the lo-
cation it considers appropriate. How-
ever, the manner in which the edu-
cation and services are provided must

be consistent with the requirements of
this part (including the LRE provisions
of §§ 300.550–300.556).

(Authority: 20 U.S.C. 1414(d))

§ 300.370 Use of State agency alloca-
tions.

(a) The State may use the portion of
its allocation that it does not use for
administration under §§ 300.620–300.621—

(1) For support services and direct
services in accordance with the prior-
ity requirements of §§ 300.320–300.324;
and

(2) For the administrative costs of
the State’s monitoring activities and
complaint investigations, to the extent
that these costs exceed the administra-
tive costs for monitoring and com-
plaint investigations incurred during
fiscal year 1985.

(b) For the purposes of paragraph (a)
of this section—

(1) Direct services means services pro-
vided to a child with a disability by the
State directly, by contract, or through
other arrangements; and

(2) ‘‘Support services’’ includes im-
plementing the comprehensive system
of personnel development of §§ 300.380–
300.383, recruitment and training of
hearing officers and surrogate parents,
and public information and parent
training activities relating to FAPE
for children with disabilities.

(Authority: 20 U.S.C. 1411 (b)(2), (c)(2))

§ 300.371 State matching.

Beginning with the period July 1,
1978-June 30, 1979, and for each follow-
ing fiscal year, the funds that a State
uses for direct and support services
under § 300.370 must be matched on a
program basis by the State from funds
other than Federal funds. This require-
ment does not apply to funds that the
State uses under § 300.360.

(Authority: 20 U.S.C. 1411 (c)(2)(B), (c)(4)(B))

NOTE: The requirement in § 300.371 would be
satisfied if the State can document that the
amount of State funds expended for each
major program area (e.g., the comprehensive
system of personnel development) is at least
equal to the expenditure of Federal funds in
that program area.
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